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No. 849X 

James E. Shiflett, appellant 
vs. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COXrNTERSTATEMENT OF THE CASE 

This appeal is taken from a judgment of sentence of not less 
than four years and four months and not more than fifteen 
years (Appellee’s App. 14) following the conviction of the ap¬ 
pellant of manslaughter on an indictment which charged him 
with murder in the first degree. Briefly, the point involved 
is whether a verdict of not guilty first mistakenly announced i 
by the foreman should have been entered as the verdict of the j 
jury, or whether the corrected verdict of guilty of mansalughter 
was properly entered. 

The facts are as follows: The indictment (Appellee’s App. 10) 
contained two counts. The first count charged a killing by 
beating and kicking, and the second count a killing by the use 
of some unknown instrument. There being no evidence of | 
the use of an instrument, the Court directed an acquittal on | 
the second count and submitted the case to the jury on the first | 
count. The jury reached a verdict and filed into the court-1 

( 1 ) 
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room to announce it. The clerk asked the foreman whether the 
jury had agreed on a verdict, and the foreman answered “Yes.” 
The clerk then asked him what said the jury as to the defend¬ 
ant on the first count, and the foreman answered “Not guilty.” 
The clerk then addressed the members of the jury generally as 
follows: “Members of the jury, your foreman says the defend¬ 
ant, James E. Shiflett, is not guilty on the first count; and, 
pursuant to the direction of the Court, you find the defendant, 
James E. Shiflett, not guilty on the second count, and that is 
your verdict?” The foreman immediately responded: “Not 
guilty on the first count. I didn’t understand you. I thought 
that meant the first count.” The Court then said: “The sec¬ 
ond count was the instructed verdict. What is your verdict 
on the first count? The Court instructed you to find a verdict 

of not guilty on the second count. Now then-” here the 

foreman broke in with: “We found the defendant guilty of 
manslaughter.” The clerk then addressed the members col¬ 
lectively as he had before, and said by way of question: 
“* * * the defendant, James E. Shiflett is guilty of man¬ 
slaughter on the first count; and, pursuant to the direction of 
the Court, you find the defendant, James E. Shiflett, not guilty 
on the second count, and that is your verdict, so say you each 
and all? To this the jurors responded “Yes.” The Court 
then directed that the jurors be polled. At this point the at¬ 
torney for the appellant stated that the change came too late; 
but the Court again directed that the jury be polled. The jury 
was polled and each of the twelve responded “Guilty of man¬ 
slaughter.” Again the clerk addressed them as a body and 
repeated the verdict: Guilty of manslaughter on the first count; 
by direction of the Court Not Guilty on the second count: and 
again the jurors affirmed “Yes.” That verdict was received 
and sentence imposed on it. 

■ ST TiynWA-R V OF ABGTJMENT 

The foreman’s first statement that the verdict on the first 
count was Not Guilty was obviously a mistake, and appellant 
does not claim otherwise. It was corrected immediately and 
before the jury had been dispersed. Correction of a mistake 


in the rendition of a verdict may be made before the jury is 
discharged. 

ABGXJMENT 

There is no question but that a jury before its discharge has 
the right to correct an improperly rendered verdict. 

The law allows the jury all reasonable opportunity, 
before their verdict is put on record and they are dis¬ 
charged, to discover and declare the truth according to 
the judgment. Before they have been dismissed from 
their relation to the case as jurors in it, their power over 
their verdict remains, and ‘‘their right to alter it so as 
to conform to their real and unanimous intention and 
purpose. * * 27 r. c. l. § 64, p. 890. “* * * 

The law requires the double safeguard against mistake: 
first, the delivery of the verdict by the foreman as the 
organ of the jury, by word of mouth, in open court, under 
the sense of responsibility attending such an utterance in 
the face of the Court and of the public, and in a case of 
felony, of the accused; and second, the proclamation by 
the clerk of that verdict, as understood and recorded by 
the court. The question of the clerk, whether the jury 
have agreed on their verdict, and the answer of the fore¬ 
man that they have, are merely preliminary, and do not 
show what the verdict is. The final declaring of the ver¬ 
dict by the clerk assumes it to have been already rendered 
by the jury and recorded by the Court, and is intended to 
proclaim the actual and formal decision of the jury as 
understood by the Court, and to enable any misappre¬ 
hension in the record of that decision to be corrected 
by the jury before they are discharged. * * *” Ibid. 
§ 3, pp. 835-6. 

See also Note to the case of Grant v. Florida, on this subject 
in 23 L. R. A. beginning at page 723 and particularly Section 
III, beginning at page 727. See also 16 Corpus Juris 1114, 
§ 2609. 

Not only may an error be corrected on the spot, but, where 
confusion is evident, the judge may send the jury back to the 
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jury room for further deliberation. This was done in Roney v. 
United States, 43 App. D. C. 533 (1915). 

These reasonable rules of law, which seem to be without ex¬ 
ception, are recognized in the cases cited in appellant’s brief. 
In the case of Grace v. United States, 4 F. (2d) 658 (C. C. A. 
5th, 1925) several defendants were named in the indictment and 
the jury announced its verdict as guilty as charged “with the 
following exceptions.” The judge sent the jury back in order 
to make more certain its verdict. In finding this procedure 
without error, the Court of Appeals said, at page 662; 

* * * It was within the province of the court to 
have it corrected to conform to the actual finding of the 
jury, either in open court or by allowing the jury to 
retire. 

In the case of Summers v. United States, 11 F. (2d) 583 (C. C. 
A. 4th, 1926) after the jury had returned its verdict, the trial 
judge discovered that part of the instruction had been given in 
the absence of the accused. He then reinstructed the jury and 
submitted the case to them again and they returned wdth the 
same verdict as before, that of guilty. The judgment was af¬ 
firmed. In the case of Jay, et al. v. United States, 35 F. (2d) 
553 (C. C. A. 10th, 1929) the jury confused numbers designat¬ 
ing overt acts with numbers designating counts of the indict¬ 
ment and announced its verdict as guilty on “Counts 8, 9 and 
10.” There were no counts by these numbers. The court over 
objection of counsel for the accused sent the jury back wdth 
proper instructions and the jury corrected its verdict and such 
action was approved by the appellate court. 

Compare Rowley v. Welch, 72 App. D. C. 351, 114 F. (2d) 
499 (1940). In that case the court by mistake imposed con¬ 
current sentences on the defendant and the defendant was 
taken out of the court room. Several minutes later the judge 
discovered his mistake and had the defendant brought back 
before him, and directed that the sentences be made to run con¬ 
secutively. It was held that there had not been a technical 
commitment before the sentence w'as changed and, therefore, 
the sentence as corrected was properly imposed. With even 
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more reason may be said of the contention in the instant case 
what this Court said in that case (at page 355): 

* * * a contention which, carried to its logical ex¬ 
treme, would prevent a correction of mere inadvertence 
at any time it occurs, even in the next breath. 

CONCLUSION 

It is respectfully submitted that the verdict of guilty of man¬ 
slaughter as finally rendered by the jury was its true and correct 
finding and the judgment imposed thereon should be affirmed. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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Appendix 


In the District Court of the United States 
for the District of Columbia 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia 

Filed, Mar. 29, 1943. Joseph W. Stewart, Clerk. 

Criminal No. 70592 

United States of America | 

vs. I 

James E. Shiflett 

Charge, First Degree Murder. 

Attorney, James J. Laughlin, 

1942 

Sept. 21—Presentment and indictment filed. 

25—Arraigned, Plea Not Guilty. 

1943 

Jan. 26—Affidavit in forma pauperis and order filed. 

Feb. 8—Jury sworn. Trial is respited until tomorrow. 

9—Trial resumed—^respited until tomorrow. 

10— Trial resumed—respited until tomorrow. 

11— Trial resumed—^respited until tomorrow. 

12— Trial resumed—^respited until tomorrow. 

15— Trial resumed—respited until tomorrow. 

16— Trial resumed. Verdict guilty of manslaughter on | 

first count, and not guilty by direction of the 
court on second count. Jury polled. Defendant 
remanded to W. A. & Jail. 

18—^Motion in arrest of judgment filed. 

( 9 ) 


1943 

Mar. 26—Motion in arrest of judgment is argued and over¬ 
ruled. Exes. Sentenced to imprisonment for a 
period of four (4) years and four (4) months to 
fifteen (15) years. Judgment signed (Laws, J.) 
29—^Notice of appeal filed. Pauper affidavit and order 
filed. Bill of exceptions, assignment of errors 
and designation of record filed. Defendant elects 
to enter upon service of his sentence pending 
appeal. 

Date March 29,1943. 

Attest: 

Charles E. Stewart, 

Clerk. 

By Margaret T. Quick, 

Deputy Clerk. 

G. J. No. 26550. Criminal No. 70592. First Degree Murder. 
Filed in Open Court Sept. 21,1942. Charles E. Stewart, Clerk. 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 

July Term, A. D. 1942 

[1] District oj Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one James E. Shiflett, on, to wit, the seventeenth day of 
August 1942, and at the District of Columbia aforesaid, con¬ 
triving and intending to kill one Pattie Edwards, then and 
there being, feloniously, wilfully, purposely, and of his delib¬ 
erate and premeditated malice, did make an assault, and that 
in making the said assault as aforesaid, he, the said James E. 
Shiflett, then and there feloniously, wilfully, purposely, and 
of his deliberate and premeditated malice, with his hands, fists, 
and feet of him, the said James E. Shiflett, did strike, beat, 
. kick, and wound, in and upon the head and body of her, the 
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said Pattie Edwards, thereby then and there giving to her, the 
said Pattie Edwards, in and upon her head and body, divers 
certain mortal wounds, concussions, contusions, bruises, and 
lacerations, of which said mortal wounds, concussions, contu¬ 
sions, bruises, and lacerations she, the said Pattie Edwards, on, 
to wit, the said seventeenth day of August 1942, and at and 
within the said District of Columbia, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said James E. Shiflett, her, the said Pattie Ed¬ 
wards, in the manner and by the means aforesaid, feloniously, 
wilfully, [2] purposely and of his deliberate and premeditated 
malice did kill and murder; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one James E. Shiflett, on, to wit, the seventeenth day 
of August 1942, and at the District of Columbia aforesaid, con¬ 
triving and intending to kill one Pattie Edwards, then and there 
being, feloniously, wilfully, purposely, and of his deliberate 
and premeditated malice, did make an assault, and that in 
making the said assault as aforesaid, he, the said James E. Shif¬ 
lett, then and there feloniously, wilfully, purposely, and of his 
deliberate and premeditated'malice, with a certain instrument, 
the exact nature of which and a more particular description 
whereof is to the Grand Jurors aforesaid unknown, held in the 
hand of him, the said James E. Shiflett, did strike, beat, and 
wound, in and upon the head and body of her, the said Pattie 
Edwards, thereby then and there giving to her, the said Pattie 
Edwards, in and upon her head and body, divers certain mortal 
wounds, concussions, contusions, bruises, and lacerations, of 
which said mortal wounds, concussions, contusions, bruises, 
and lacerations she, the said Pattie Edwards, on, to wit, the 
said seventeenth day of August 1942, and at and within the 
said District of Columbia, did die. 
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And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said James E. Shiflett, her, the said Pattie Ed¬ 
wards, in the manner and by the means aforesaid, feloniously, 
wilfully, purposely, and of his deliberate and premeditated 
malice did kill and murder; against the form of the statute in 
such case made and provided, [3] and against the peace and 
government of the said United States. 

(S.) Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 

(S.) W. Hayden Collins, Foreman. 

[5] District Court of the United States 

for the District of Columbia 

Tuesday, February 16, 1943 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Laws, Presiding. 

United States 
vs. 

James E. Shiflett 
Criminal No. 70592 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the alternate jurors are discharged; and whereupon 
the said jury upon their oath say that the defendant is guilty 
of manslaughter on Count one (1) of the indictment, and not 
guilty by direction of the Court on Count two (2) of the indict¬ 
ment; and thereupon each and every member of the jury is 
asked if that is his verdict and each and every member thereof 
say that the defendant is guilty on Count one (1) of the indict¬ 
ment; thereupon the defendant is remanded to the Washing¬ 
ton Asylum and Jail. 
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[6] District Court of the United States 

for the District of Columbia 

United States 
vs. 

James E. Shiflett 
Criminal No. 70592 

Filed Feb. 18, 1943. Charles E. Stewart, Clerk. 

Motion in arrest of judgment 

Now comes the defendant through his counsel and moves 
the Court to arrest the judgment in this case and to forthwith 
release defendant from custody, due to the fact that the de¬ 
fendant has been acquitted by the jury of any offense growing 
out of the indictment in Criminal No. 70-592. See report.of 
jury in annexed extract from stenographic report of “verdict 
of jury.” 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Defendant. 

Service acknowledged this 18th day of February 1943. 

Charles B. Murray, 
Charles B. Murray, 
Assistant United States Attorney. 

[7] District Court of the United States 

for the District of Columbia 

Friday, March 26, 1943 j 

The Court resumes its session pursuant to adjournment, Mr.! 

Justice Laws, Presiding. | 

United States ! 

vs. 

James E. Shiflett 

Criminal No. 70952 j 

Come as well the Attorney of the United States, as the de^ 
fendant in proper person in custody of the Superintendent of 
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the Washington Asylum and Jail, and by his attorney James 
J. Laughlin; and thereupon the defendant’s motion in arrest 
of judgment coming on to be heard, after argument by counsel, 
is by the Court overruled, to which action of the Court the de¬ 
fendant is allowed exception, which is noted; and thereupon 
it is demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced against 
him, and he says nothing except as he has already said; where¬ 
upon it is considered by the Court that, for his said offense, the 
defendant be committed to the custody of the Attorney Gen¬ 
eral or his authorized representative for imprisonment for the 
period of four (4) years and four (4) months to fifteen (15) 
years. 

In the District Court of the United States 
for the District of Columbia 

Holding a Criminal Term 
Criminal No. 70592 

United States 
v$. 

James E. Shiflett 
Bill of exceptions 

[8] Be it remembered, that the trial of the above entitled 
cause began on February 8, 1943, and was concluded on Feb¬ 
ruary 16,1943. At the conclusion of the evidence for the Gov¬ 
ernment, counsel for the defendant moved for a directed verdict 
of not guilty on the second count of the indictment charging 
the defendant with the fatal beating of Pattie Edwards with a 
certain instrument, the nature of which was unknown to the 
grand jurors. To this motion, counsel for the Government 
interposed no objection. In his instructions to the jury the 
Court instructed the jury to return a verdict of not guilty of 
the second count of the indictment. As to the first count of 
the indictment, which charged that the defendant purposely 
and of his deliberate and premeditated malice killed the said 
Pattie Edwards by kicking and beating her with his hands and 


feet, the Court instructed the jury that its verdict should be 
guilty of murder in the first degree, or guilty of murder in the 
second degree, or guilty of manslaughter, or not guilty. After 
the jury had deliberated on its verdict, it returned into the 
Court on the night of February 16, 1943, and the following 
occurred: 

The Clerk. Mr. Foreman, has the jury agreed on a verdict? 

The Foreman. Yes sir. 

The Clerk. What say you as to the defendant, James E. 
Shiflitt on the first count? 

The Foreman. Not guilty. 

The Clerk. Members of the Jury, your foreman says the de¬ 
fendant, James E. Shiflitt is not guilty on the first count and 
pursuant to the direction of the Court, you find the defendant 
James E. Shiflett not guilty on the second count and that is 
your verdict? 

The Foreman. Not guilty on the first count. I didn’t 
[9] understand you. I thought that meant the first count. 

The Court. The second count was the instructed ver¬ 
dict. What is your verdict on the first count? The Court in¬ 
structed you to find a verdict of not guilty on the second count. 
Now county. Now then- 

The Foreman. We found the defendant guilty of man¬ 
slaughter. 

The Clerk. Members of the Jury, the defendant, James E. 
Shiflett is guilty of manslaughter on the first count and pursu¬ 
ant to the direction of the court, you find the defendant, James 
E. Shiflitt, not guilty on the second count, and that is your 
verdict, so say you each and all? 

The Jurors answered “Yes.” 

The Court. I think you had better poll them. 

Mr. Laughlin. Your Honor, before you do that, I submit 
that the change comes too late, that the jury has spoken. The 
jury by its verdict has acquitted this defendant of this offense. 

I have a precedent in this court for it. I don’t have it at 
the moment, but I can submit it to you after research. 

The Court. Well, all right. I will overrule your motion for 
the time being and take the verdict of the jury by the poll of 
the jurors. 
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The Clerk. Jurors, as your names are called, each of you 
please give your individual verdict on the first count of the 
indictment. 

Gerald K. Mulvey. 

Mr. Mulvey. Guilty of manslaughter. 

The Clerk. Jack L. Hooker. 

Mr. Hooker. Guilty of manslaughter. 

The Clerk. Walter B. Davy. 

Mr. Davy. Guilty of manslaughter. 

The Clerk. Edward L. Koiner. 

Mr. Koiner. Guilty of manslaughter. 

The Clerk. Perry G. Kopel. 

Mr. Kopel. Guilty of manslaughter. 

The Clerk. Lawrence W. Heinrichs? 

[10] Mr. Heinrichs. Guilty of manslaughter. 

The Clerk. Robert T. Engels? 

Mr. Engels. Guilty of manslaughter. 

The Clerk. Wilbur C. Dieter? 

Mr. Dieter. Guilty of manslaughter. 

The Clerk. Kenneth N. Alvey?* 

Mr. Alvey. Guilty of manslaughter. 

The Clerk. Rudel D. Eader? 

Mr. Eader. Guilty of manslaughter. 

The Clerk. Archie L. Donohoe? 

Mr. Donohoe. Guilty of manslaughter. 

The Clerk. Charles R. Peters? 

Mr. Peters. Guilty of manslaughter. 

The Clerk. Each of you say that James E. Shiflitt is guilty 
of manslaughter on the first count of the indictment and pursu¬ 
ant to the directions of the Court you find the defendant, 
James E. Shiflitt, not guilty on the second count of the indict¬ 
ment, and that is your verdict, so say you each and all? 

The Jurors. Yes. 

The Clerk. The jurors are excused until tomorrow morning 
at 9:45. 

Thereupon, a verdict of guilty of manslaughter was entered 
on the docket and minutes of the Court. 

On Februaiy-18,1943 counsel for the defendant filed a motion 
in arrest of judgment. On March 26,1943, the said motion was 
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argued and overruled and sentence was imposed. To the over¬ 
ruling of the motion and to the rendering of judgment of sen¬ 
tence, counsel for the defendant duly noted an exception. 

Because the matters and things hereinbefore recited are not 
matters of record, the defendant, by his attorney, moves the 
Court to make them a part of the record, and the Court so 
orders; and thereupon, [11] the defendant tenders this, his bill 
of exceptions, and requests the Court to sign and seal the same, 
which is accordingly done this 29th day of March 1943. 

By the Court: 

B. J. Laws, Justice. 

I consent to the settling and signing of the foregoing bill of 
exceptions: 

Charles B. Murray, 
Assistant United States Attorney. 


U. t, COVf RNMCNT MINTINO OmCE: UA* 



